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STATEMENT OF THE CASE & FACTS 

This case and its companion case, 1D18-2072, concern the facial 

constitutionality of certain sections in House Bill 7069, which was enacted as 

chapter 2017-116, Laws of Florida, and became effective on July 1, 2017. (R. 49–

322). In it, the Legislature made significant changes to over 70 provisions in 

Florida’s Education Code. (Id.). Although the school boards in the companion case 

have identified six unconstitutional sections, Appellant School Board of Collier 

County only intervened on two of those challenges. (Compare R. 32–46, with 

1753–54 (allowing intervention as to count II and IV)). But Collier’s brief focuses 

on only one of those challenges: the constitutionality of section 43, chapter 2017-

116, Laws of Florida, which created, for the first time, section 1002.333, Florida 

Statutes (2017). (R. 248–265).
1
 Although the trial court denied the State’s 

affirmative defenses, it granted summary judgment against the school boards on all 

counts, finding HB 7069 constitutional. 

  

                                                 
1
  Collier’s decision not to brief count IV’s constitutional challenge does not 

call that challenge into question. House Bill 7069’s changes to section 1002.33(7), 

Florida Statutes, concerning the standard contract between school boards and 

regular charter schools, is yet another example of the State’s incremental 

infringement on the school board’s constitutional authority. On this ground, Collier 

joins in and adopts the arguments that the other school boards make in their initial 

brief in this case and in case number 1D18-2072. 
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Section 1002.333’s operative provisions. 

Section 1002.333 creates a new system of charter schools called “schools of 

hope.” (C.A. 3–11).
2
 It defines a “school of hope” as a charter school run by a 

“hope operator” that serves students at one or more “persistently low-performing 

schools.” § 1002.333(1)(c), Fla. Stat. “Hope operators” are private, nonprofit 

entities that the State Board of Education has prequalified because of their alleged 

past performances in serving students from low-income families. § 1002.333(2), 

Fla. Stat. And a “persistently low-performing school” is a public school that 

receives a “C” or lower for three consecutive years on the State’s accountability 

scale outlined in section 1008.33(4), Fla. Stat. (2017). § 1002.333(1)(b), Fla. Stat.    

Establishing a school of hope is different from establishing other charter 

schools. For other charter schools, a potential operator must submit a rigorous 

application to a “sponsor”—i.e., the local school board. § 1002.33(6), Fla. Stat. 

(2017). The sponsor can then approve or, on good cause, deny the application, 

which is subject to administrative review to the State Board and, if necessary, the 

district courts. § 1002.33(6)(b)(3)(a)–(d), Fla. Stat. If approved, the potential 

operator and sponsoring school board then “negotiate” a contract, called a charter. 

§ 1002.33(7), Fla. Stat.; but see supra p. 1, n.1. The school board would then 

                                                 
2
  For the Court’s convenience, some of the authorities are compiled in 

Collier’s Appendix, which for brevity is abbreviated “C.A.” 
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operate, control, and supervise the operator’s charter, which could be nonrenewed 

or terminated for good cause and other grounds outlined in section 1002.33(8). 

Establishing a school of hope, on the other hand, is far more streamlined and 

ministerial. Once a district’s public school becomes persistently low-performing, a 

hope operator can do one of two things: First, it can bypass the school board 

entirely and enter into a “performance-based agreement” directly with the State 

Board of Education. § 1002.333(11)(d), Fla. Stat. Or second, the hope operator can 

give local school districts a “notice of intent” to open a school of hope. 

§ 1002.333(1)(c)(1) & (4), Fla. Stat. The district’s school board “shall” then enter 

into a “performance-based agreement” with the hope operator using the State 

Board’s mandated form. § 1002.333(4)(b) & 11(b), Fla. Stat. If the school board 

fails to do so, then the administrative fees it earns from the district’s other charter 

schools are substantially withheld. § 1002.333(8) & (11)(d), Fla. Stat. 

Once established, the school of hope is opened within five miles of the 

persistently low-performing school. § 1002.333(1)(c)(1), Fla. Stat. A variety of 

facilities may house schools of hope, including libraries, museums, theatres, 

cinemas, and churches. § 1002.333(7)(b), Fla. Stat. A school district may even be 

forced to allow a hope operator to use its “irregularly or intermittently” used 

facilities for a cost not to exceed $600 per student, regardless of the facilities’ 

market value. § 1002.333(7)(d), Fla. Stat.  
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A school of hope is also exempt from many of the requirements that district 

public schools must comply with, including: 

 Hope operators may employ administrators and teachers who 

are not certified as is typically required by section 1012.56, 

Florida Statutes (2017) (see § 1002.333(6)(d)); 

 To determine class sizes, hope operators may use their average 

size, rather than the maximums delineated in sections 

1003.03(1), Florida Statutes (2017), and in Article IX, 

§ 1(a)(1)–(3), Florida Constitution (see § 1002.333(6)(e)); 

 Hope operators are exempt from all district school-board 

policies and all requirements in chapters 1000–1013, Florida 

Statutes (2017), except for the eight enumerated provisions in 

section 1002.333(6)(f). 

Schools of hope are also funded by requiring school districts to distribute a 

proportional share of the tax dollars that districts raise to the schools of hope based 

on the number of students it enrolls. §§ 1002.333(9) & 1002.33(17), Fla. Stat. 

(2017); (R. 1946 (¶ 11)). They can also receive special funding from the 

Department of Education. § 1002.333(10), Fla. Stat. And Schools of hope may also 

designate themselves as a “local education agency.” § 1002.333(6)(a), Fla. Stat. 

Under federal law, a “local education agency” means a “public board of education 

or other public authority” organized within the State “for either administrative 

control or direction of . . . public elementary schools or secondary schools in a city 

[or] county . . . .” Local Educational Agency, 34 C.F.R. § 303.23(a) (2017). By so 

designating, schools of hope can then directly compete with local school districts 

for federal funding. § 1002.333(6)(a), Fla. Stat. 
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Finally, while the statute states that a school of hope’s performance-based 

agreement has an initial five-year term, section 1002.333(5)(i) states that it “shall 

be renewed” at the hope operator’s request as long as the operator is meeting the 

academic-performance standards, remains fiscally responsible, and has not 

materially violated the law or performance-based agreement. Thus, after opening 

five miles or less from a persistently low-performing school, a school of hope 

could, in theory, last forever even if the neighboring public school no longer 

qualifies as a persistently low-performing school. 

Fourteen school boards challenge HB 7069’s constitutionality. 

The Collier School Board operates and controls 57 schools with 47,000 

students. (R. 465 (¶ 4)). Over the past four years, Collier has had tremendous 

success increasing the grades assigned to its schools under the State’s 

accountability system. (R. 467 (¶ 7)). Indeed, the Department of Education rated 

Collier as an “A” district, and it is the fifth highest rated school district in Florida. 

(R. 465 (¶ 4)).  

Yet, among Collier’s schools are those in the farming community of 

Immokalee, which has a large migrant population. (R. 467 (¶ 7)). In 2013, four of 

the seven Immokalee-area traditional schools were a “D” and one was an “F.” 

(Id.). But by 2017, Collier had improved those schools considerably, and only one 

remained below a “C”: Village Oaks. (R. 466 (¶ 7)). While Collier has continued 
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working hard to improve Village Oaks’ grade over the last four years—and is close 

to meeting the State’s accountability standard—it still falls within the purview of 

section 1002.333’s schools of hope. (R. 466 (¶ 8)). 

So, Collier sought and was permitted to intervene in the constitutional 

challenge that other school boards across the state had filed. (R. 38–40, 464–471, 

1753–54). These fourteen school boards argue that section 1002.333 facially 

violates the Constitution in two material respects. First, it usurps their 

constitutional home-rule authority to “operate, control and supervise all free public 

schools within the school district . . . .”—as recognized by article IX, section 4(a) 

of the Florida Constitution—by either forcing them to establish schools of hope or 

allowing hope operators to skip school boards altogether to directly contract with 

the State Board. (R. 2610–18, 2656–62). Second, the statute violates the uniformity 

requirement in article IX, section 1(a) of the Florida Constitution by creating a 

separate system of schools that are independent of school districts and that are not 

bound by the same education-code requirements as district public schools. (Id.).   

On summary judgment, the trial court rejected both challenges and upheld 

section 1002.333’s constitutionality. 
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SUMMARY OF THE ARGUMENT 

Section 1002.333 is facially unconstitutional for two reasons. First, it 

violates article IX, section 4(b), Florida Constitution, which reposes in local school 

boards the authority to operate, control, and supervise all public schools within 

their districts. Before voters approved this home-rule provision, school boards had 

only supervisory authority and whatever authority the State willingly shared. But 

after its adoption, voters expressly gave school boards’ exclusive “control” and 

“operation” authority, which this Court has twice construed to mean that only 

school boards can open new schools. The State can establish standards for when 

school boards decide to act, but it cannot open new schools or compel school 

boards to do so. By its plain language, section 1002.333 forces school boards to 

open “schools of hope” and even allows the State to bypass them entirely to open 

and then operate “schools of hope.” Thus, the statute is facially unconstitutional. 

Second, section 1002.333 also violates article IX, section 1(a), which 

requires the Legislature to provide for a single, uniform system of public schools. 

This uniformity requirement has existed in every constitution since 1868. But 

section 1002.333 diverts public funds away from the existing uniform public-

education system that school boards run and that are bound by the same standards. 

It then directs those funds to a competing system of “schools of hope” that 

nonprofits run without local control or oversight and without having to follow the 
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same standards as district schools. This is nearly identical to the plural, nonuniform 

education system that the Supreme Court struck down over 20 years ago when a 

statute gave students vouchers to attend private schools if they attended a 

persistently low-performing school. Thus, this Court should find that section 

1002.333 facially violates the Constitution’s uniformity requirement.  
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ARGUMENT & AUTHORITIES 

Since the people of Florida overhauled their Constitution in 1968 and even 

before then, a well-worn debate was the boundary between the State’s and the local 

school board’s authority over public schools. The debate pits the State’s 

“paramount duty” to “provision” for and supervise a “uniform . . . system of free 

public schools . . . .” in article IX, sections 1(a) and 2 against the local, elected 

school board’s authority to “operate, control and supervise all free public schools 

within the school district” in article IX, section 4(a).  

This case continues that debate. Collier contends that section 1002.333 is 

facially unconstitutional. Facial challenges focus only on a statute’s text—not how 

it applies to particular circumstances. Duval Cnty. Sch. Bd. v. State, Bd. of Educ., 

998 So. 2d 641, 643 (Fla. 1st DCA 2008). If no set of circumstances exist under 

which the statute can validly operate without conflicting with an express or implied 

constitutional provision, then courts must declare it facially unconstitutional. Id. 

Section 1002.333 satisfies this high burden because it arrogates too much control 

away from local school boards and allows the State to establish a non-uniform, 

competing system of public schools of hope. 

The trial court disagreed. (R. 4655–4657). It reasoned that the statute was 

within the State’s constitutional “supervisory” authority as interpreted by several 
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Florida cases. (Id.). This Court reviews that decision de novo and without affording 

it any deference. Bush v. Holmes, 919 So. 2d 392, 399 (Fla. 2006). 

But in performing this de novo constitutional analysis, the following 

principles light the Court’s path: The Constitution is an expression of the people’s 

will and, thus, is the supreme law in Florida (absent conflict with federal law). 

Coleman v. State ex rel. Race, 159 So. 504, 507 (Fla. 1935). The Florida 

Legislature, like any other State entity, is “a creature of the Constitution and can 

never be superior in powers to the will of the people as written by them in the 

Constitution.” Id.  

In this respect, the Constitution is not a grant of power to the Legislature, but 

rather a limitation on its power. Chiles v. Phelps, 714 So. 2d 453, 458 (Fla. 1998). 

So, the Legislature cannot enact a law that conflicts with an express or implied 

constitutional mandate. Notami Hosp. of Fla., Inc. v. Bowen, 927 So. 2d 139, 142 

(Fla. 1st DCA 2006), aff’d sub nom., Fla. Hosp. Waterman, Inc. v. Buster, 984 So. 

2d 478 (Fla. 2008). Nor can it reallocate the powers of other constitutional entities, 

such as between school boards and the State Board of Education. Chiles v. 

Children A, B, C, D, E, & F, 589 So. 2d 260, 268–69 (Fla. 1991) (hereinafter 

“Children”). And when the Constitution prescribes the manner for doing 

something, then that manner is exclusive and any substantially different manner of 

doing something is implicitly forbidden. Bush, 919 So. 2d at 407. 
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With these principles in mind, Collier begins by discussing the operative 

constitutional provisions and their historical context. It then examines the key 

cases after the 1968 Constitution’s adoption have discuss the boundary between 

State and school-board authority. The final section applies the operative 

constitutional provisions, their historical context, and their interpretative case law 

to show that section 1002.333 exceeds the bounds of the Legislature’s authority 

and infringes on local school boards authority. 

I. The Constitution’s express and implied language limits the State’s 

authority over education in favor of local home-rule authority. 

Any constitutional interpretations must begin with the explicit language 

voted on by the people of Florida. Phelps, 714 So. 2d at 457. Three constitutional 

provisions are at play.  

The first delineates the Legislature’s role in education, stating in relevant 

part: 

The education of children is a fundamental value of the people of the 

State of Florida. It is, therefore, a paramount duty of the state to make 

adequate provision for the education of all children residing within its 

borders. Adequate provision shall be made by law for a uniform, 

efficient, safe, secure, and high quality system of free public schools 

that allows students to obtain a high quality education . . . . 

Art. IX, § 1, Fla. Const. (C.A. 12).  

According to the Supreme Court, this provision “impos[es] a maximum duty 

on the state to provide for public education that is uniform and of high quality.” 
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Bush, 919 So. 2d at 404. The Supreme Court equates “adequate provision” with the 

Legislature’s power to ‘appropriate’ or ‘fund.’ Bush, 919 So. 2d at 403 (finding the 

phrase vests the legislature “with the power to decide what funding is 

‘adequate’ ”); Fla. Educ. Ass’n v. Florida Dep’t of State, 48 So. 3d 694, 702 (Fla. 

2010) (finding that article IX, section 1(a)’s class-size requirements—which uses 

the same “adequate-provision” phrase—obligates “the Legislature to fund the class 

size requirement . . . .”). And the term “uniform” means a system where “the 

constituent parts, although unequal in number, operate subject to a common plan or 

serve a common purpose.” Sch. Bd. of Escambia Cnty. v. State, 353 So. 2d 834, 

838 (Fla. 1977). 

The case’s next relevant constitutional provision is article IX, section 2, 

which in relevant part states: “The state board of education shall be a body 

corporate and have such supervision of the system of free public education as is 

provided by law.” (C.A. 15). So, this provision creates the State Board of 

Education and empowers it with “supervisory” authority. No court has explicitly 

defined this authority. Dictionaries circulating when the voters adopted this 

provision in 1968 provide the best evidence of how voters would have understood 

the term’s meaning. City of Jacksonville v. Cont’l Can Co., 151 So. 488, 490 (Fla. 

1933). According to these dictionaries, “supervise” means to “[t]o have charge of 

directing (employees, an operation, etc.); superintend; oversee.” Funk & Wagnalls 
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Standard College Dictionary 1365 (1968) (C.A. 23); Black’s Law Dictionary 1607 

(4th ed. rev’d 1968) (C.A. 27). Thus, the State Board of Education oversees the 

system of public schools. 

The final operative provision is article IX, section 4, which states in relevant 

part: 

(a) Each county shall constitute a school district . . . . [And i]n each 

school district there shall be a school board composed of five or more 

members chosen by vote of the electors . . . . 

(b) The school board shall operate, control and supervise all free 

public schools within the school district . . . . 

Art. IX, § 4, Fla. Const. (C.A. 16).  

This section has thus two parts: The first creates school districts, defines 

their territorial jurisdictions, and then recognizes a locally elected, constitutional 

entity known as “school boards” to govern them.  

The second provision empowers school boards to “operate, control and 

supervise” the district’s public schools. “Operate” means “[t]o manage or conduct 

the affairs of: to operate a business.” Funk & Wagnalls Standard College 

Dictionary 946 (1968) (entry seven) (C.A. 21); Black’s Law Dictionary 1243 (4th 

ed. rev’d 1968) (“operation” entry) (C.A. 25). “Control” means the power “[t]o 

exercise a directing, regulatory, or governing influence over.” Funk & Wagnalls 

Standard College Dictionary 295 (1968) (verb entry one) (C.A. 22); Black’s Law 

Dictionary 399 (4th ed. rev’d 1968) (“operation” entry) (C.A. 26). And “supervise” 
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has already been defined above as to “oversee.” Collectively, these terms 

constitutionally endow school boards with full governing authority over local 

matters. § 1001.32(2), Fla. Stat. (2017) (recognizing school boards’ broad 

constitutional powers); Op. Att’y Gen. Fla. 83-72 (1983); (same); Sulcer v. 

McFatter, 497 So. 2d 1349, 1350 (Fla. 4th DCA 1986) (same). 

Thus, when voters in 1968 would have read sections 1, 2, and 4 together, 

they would have understood that approving those sections meant that education in 

Florida would thereafter involve three separate constitutional entities with largely 

distinct powers. The Legislature’s powers would be limited to funding and creating 

general standards to ensure uniformity in the statewide public-school system. The 

State Board of Education’s powers would be limited to overseeing those uniform 

standards in the public-school system. And finally, local school boards would be 

empowered with broad governing authority that voters could locally elect and 

remove at their pleasure. In other words, voters in 1968 were voting to decentralize 

educational authority in favor of local self-governance except insofar as necessary 

to ensure uniform statewide standards. 

II. Florida’s history further highlights that voters intended to give 

themselves broad home-rule authority in adopting the 1968 

Constitution.  

The importance of local sovereignty over education in the current 

Constitution is borne out by Florida’s history, especially in the decade or two just 
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before the voters adopted article IX. See Gallant v. Stephens, 358 So. 2d 536, 539 

(Fla. 1978) (recognizing that, when interpreting constitutional provisions, courts 

should be guided by the circumstances leading to a provision’s adoption).  

Although Florida’s constitution has always contained an education article, 

the initial 1838 version only generally required the Legislature to preserve public 

land for school use. Bush, 919 So. 2d at 402 (citing art. X, Fla. Const. 1838). It 

wasn’t until 1849, that the Legislature created a formal system of “common 

schools,” though this system remained virtually nonexistent through the 19th 

century Id.; Mary E. Adkins, MAKING MODERN FLORIDA 7 (U. Press of Fla. 2016) 

(hereinafter “Making Florida”) (C.A. 32). 

The Reconstruction era really expanded the education article, though 

government functions remained centralized. Indeed, the 1868 Constitution was 

designed to inculcate confederate Floridians with egalitarian values after the Civil 

War. Mary E. Adkins, The Same River Twice: A Brief History of How the 1968 

Florida Constitution Came to Be and What it Has Become, 18 Fla. Coastal L. Rev. 

5, 7 (2016) (C.A. 44) (hereinafter “Same River”). This Reconstruction Constitution 

maintained the Legislature’s control over education, but for the first time created a 

State Board of Education to aid the Legislature in overseeing education. Art. VIII, 

§ 1 & 9, Fla. Const. (1868) (C.A. 88–91). This Constitution also formerly 
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recognized the uniform system of schools created by earlier statute and, for the 

first time, made the education of “all” children a “paramount duty”: 

Section 1. It is the paramount duty of the State to make ample 

provision for the education of all the children residing within its 

borders, without distinction or preference. 

Section 2. The Legislature shall provide a uniform system of Common 

Schools, and a University, and shall provide for the liberal 

maintenance of the same. Instruction in them shall be free. 

Art. VIII, § 1–2, Fla. Const. (1868) (C.A. 90). School districts and school boards, 

however, remained nonexistent. 

When Reconstruction ended, the former confederate Floridians immediately 

adopted a new constitution in 1885, which was largely the antithesis of the earlier 

one. Same River, supra p. 15, at p. 7 (C.A. 44). For example, the 1885 

Constitution’s education article completely removed the egalitarian principles in 

article VIII, section 1 of the 1868 Constitution to allow for segregation. Id. The 

1885 Constitution simply began with the “Legislature shall provide a uniform 

system of Common Schools . . . .” Art. XII, § 1, Fla. Const. (1885) (C.A. 92, 95). It 

maintained the State Board’s “supervisory” authority, but shared it with a newly 

created Superintendent of Public Instruction position. Art. XII, §§ 2 & 3, Fla. 

Const. (1885) (C.A. 106, 109); Art. IV, § 25, Fla. Const. (1885) (C.A. 98). 

This Constitution was, however, the first to recognize “school districts” and 

local supervisory entities known as “school trustees” by stating: 
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Section 10. The Legislature may provide for the division of any 

county or counties into convenient school districts; and for the 

election biennially of three school trustees, who shall hold their office 

for two years, and who shall have the supervision of all the schools 

within the district . . . . 

Art. XII, § 10, Fla. Const. (1885) (C.A. 112). But these school districts and trustees 

still existed and acted at the Legislature’s pleasure. E.g., Satan Fraternity v. Bd. of 

Pub. Instr. for Dade Cnty., 22 So. 2d 892, 893 (Fla. 1945) (“The public schools of 

Florida are supported by and controlled by the legislature . . . .”). 

By 1939, the Legislature had created a top-down bureaucracy to govern 

public education. See generally Ch. 19355, Laws of Fla. (1939) (C.A. 126). Since 

the Legislature at that time only met once every two years for at most 90 days,
3
 it 

largely delegated “control” over education to the State Board of Education, which 

was authorized to determine school policy, prescribe minimum standards, and 

issue any regulations necessary to carry out the education code. Ch. 19355, §§ 215, 

301, 302 & 307, Laws of Fla. (1939) (C.A. 139–41). The Legislature gave the 

State Superintendent authority to “supervise” the public-school system and to 

advise the State Board on new recommended educational policies. Ch. 19355, 

§§ 315–317, Laws of Fla. (1939) (C.A. 147–53). 

As envisioned by article XII, section 10 of the 1885 Constitution, the 

Legislature also created individual county school districts. Ch. 19355, § 401, Laws 
                                                 
3
  See Art. III, § 2, Fla. Const. (1885) (C.A. 95). 
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of Fla. (1939) (C.A. 154). It then delegated local authority over these school 

districts to three different entities: The county board, which was responsible for the 

day-to-day control of a county’s schools; the county superintendent, which 

administered and supervised a county’s schools; and school trustees, which advised 

the county boards, supervised their expenditure of school funds, and authorized the 

consolidation or removal of schools within a county. Ch. 19355, §§ 401, 403, 422, 

432, 436, 442–43 Laws of Fla. (1939) (C.A. 154–55, 180, 195, 197–200). 

This centralized, bureaucratic system worked in 1885 and the early 1900s 

when Florida was still mostly a rural, undeveloped State. Indeed, the public-school 

system was still virtually nonexistent. Making Florida, supra at p. 15, at 7 (C.A. 

32). Its population in 1890 was only 391,422. Same River, supra p. 15, at p. 8 

(C.A. 45). And most of those people still lived in the North between St. Augustine 

and Pensacola. Making Florida, supra at p. 15, at 6, 8 (C.A. 33); Tolbot 

D’Alemberte, THE FLORIDA STATE CONSTITUTION at 7 (Oxford U. Press 2017) 

(C.A. 208). 

But between the 1920s and mid-1960s, Florida’s population exploded. Same 

River, supra p. 15, at p. 8 (C.A. 45). By the late 1960s, Florida was the ninth most 

populated State at around five million people. Id.; D’Alemberte, supra 18, at p. 13 

(C.A. 215). Most of this population resided in large urban centers in Central and 

South Florida. Same River, supra p. 15, at p. 10 (C.A. 47). 
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These urban centers struggled to timely address local needs under the 1885 

Constitution. Like school districts, Florida’s cities and counties were wholly 

dependent on the Legislature for their existence. Art. II, § 24, Fla. Const. (1885) 

(C.A. 98). They had to ask permission through local bills to do anything except for 

the most routine matters. Same River, supra p. 15, at p. 8 (C.A. 45); Making 

Florida, supra at p. 15, at p. 8 (C.A. 33). And since the Legislature only met for 60 

days every two years, it meant that many local needs went ignored. Same River, 

supra p. 15, at p. 8 (C.A. 45). 

To make matters worse, Floridians could not easily fix this broken 

bureaucracy for two reasons. First, under the 1885 Constitution, only the 

Legislature could place constitutional amendments on the ballot. Same River, 

supra p. 15, at p. 12 (C.A. 49). And even then, the Constitution could only be 

amended one section at a time, which made a complete overhaul impossible until 

this single-section restriction was deleted. Id. 

The second impediment was the Legislature itself. Under the 1885 

Constitution, its size was limited and reapportionment occurred only every ten 

years. Id. at p. 9 (C.A. 46–48). As the population boomed, this resulted in severe 

malapportionment with each legislator representing “more and more people, 

distancing citizens from their government.” Id. And because Northern Florida’s 

population remained rural in the 1950s and 60s, it meant that most legislative 
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power rested in the hands of a few northern legislators who were commonly known 

as “The Pork Chop Gang.” Id. at pp. 9–11. These northern legislators had no 

interest in changing the 1885 Constitution’s centralized bureaucracy, which would 

cause them to lose power. Id. at pp. 10–11. Power that they wielded to grant or 

deny local matters in the new urban areas of Florida, which they perceived to 

threaten their “Southern way of life.” Id. at p. 11. 

It took a series of federal reapportionment cases in the early 1960s to wrest 

power from these northern legislators and dismantle this centralized bureaucratic 

State. Id. at pp. 13–15; D’Alemberte, supra 18, at pp. 13–16 (C.A. 214–17). These 

decisions resulted in the election of younger, urban legislators who immediately 

removed the single-section restriction in the 1885 Constitution, which paved the 

way for the first Constitution Revision Commission. Same River, supra p. 15, at p. 

14 (C.A. 51). Shortly thereafter, the Legislature placed on the November ballot the 

1968 Constitution Revision of the 1885 Constitution (as it was officially called), 

which rewrote every article in the 1885 Constitution except the judicial article. Id. 

at pp. 18–19; Making Florida, supra at p. 15, at p. 5 (C.A. 30). Voters in sixteen of 

the more populous counties approved the new Constitution by a 55% margin. 

Making Florida, supra at p. 15, at p. 178–79 (C.A. 38–39). 

So, when these urban voters went to the polls in November 1968, they were 

voting for more local autonomy and against this entrenched and dysfunctional 
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centralized bureaucracy that was inattentive to local needs. See D’Alemberte, 

supra 18, at pp. 13–16 (C.A. 214–17) (describing home-rule for local governments 

as a “major movement during this period . . . .”). This intent is evident by the 

pamphlets given to voters, which promoted the new Constitution as “vot[ing] out 

outdated concepts of government” while “vot[ing] in the voice of the people [and] 

a more responsive efficient government to meet the needs of . . . society . . . .” 

Making Florida, supra at p. 15, at p. 176 (C.A. 36); Cf. Plante v. Smathers, 372 

So. 2d 933, 936 (Fla. 1979) (looking to “explanatory materials available to the 

people as a predicate for their decision as persuasive of their intent”). 

This intent is also evident by at least three of the 1968 Constitution’s 

provisions that voters adopted. First, to avoid having to wait for the Legislature to 

change things, Florida voters retained for themselves the power to amend the 1968 

Constitution through citizen initiatives. Same River, supra p. 15, at p. 19 (citing art. 

XI, § 3, Fla. Const. (1968)) (C.A. 56). Second, Florida voters granted their counties 

and municipalities broad home-rule authority, rather than having to ask the 

Legislature for permission to act. Id. (citing art. VIII, §§ 1–2, Fla. Const. (1968)) 

(C.A. 56). Finally, and most important to this appeal, the voters took the authority 

to establish “school districts” and “school boards” away from the Legislature and 

simply created them by constitutional fiat. Compare Art. IX, § 4(a), Fla. Const. 

(1968) (C.A. 16), with Art. XII, § 10, Fla. Const. (1885) (C.A. 154). They then 
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gave these new constitutional entities the broad home-rule authority to “operate, 

control and supervise all free public schools within the school district . . . .” Art. 

IX, § 4(b), Fla. Const. (1968) (C.A. 16).  

Since these three provisions were adopted at the same election and relate to 

the same general subject—i.e., local autonomy—they “ ‘are imbued with the same 

spirit and actuated by the same policy.’ ” State ex rel. Sch. Bd. of Martin Cnty. v. 

Dep’t of Ed., 317 So. 2d 68, 73 (Fla. 1975) (citations omitted). Given Florida’s 

history, the 1960’s local-autonomy movement, and the significant linguistic 

differences between the 1885 and 1968 Constitutions’ education articles, the 

people of Florida clearly intended to strip the State Board of the any “control” and 

“operation” powers that the Legislature had previously reposed in it and give them 

exclusively to school boards that the people could locally elect and remove at their 

pleasure. Compare Art. IX, § 4(b), Fla. Const. (1968) (C.A. 16), with Ch. 19355, 

§§ 215, 301, 302 & 307, Laws of Fla. (1939) (C.A. 139–41).  

In other words, article IV, section 4 serves as an implicit—if not express—

limitation on the State’s education powers in sections 1 and 2 by limiting State 

authority to funding the public-school system, establishing general standards for 

ensuring a uniform and high-quality system, and then supervising that system. 

Jackson v. Jackson, 107 So. 255, 255 (Fla. 1925) (finding implied limitations are 

just as much part of the Constitution as its express limitations); Phelps, 714 So. 2d 
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at 458 (recognizing that the Constitution is a limitation on legislative power). The 

voters then retained for themselves in sections 4 the power to “operate, control and 

supervise” their own local schools through locally elected school boards. 

III. By and large, Florida case law has recognized local school boards’ 

exclusive constitutional authority to operate and control all public 

schools. 

After the 1968 Constitution’s adoption, the Legislature and State Board have 

often tested the boundary between their supervisory and uniformity authority and 

the local school board’s home-rule authority, which has allowed the Judiciary to 

weigh in on this pendulum of power between these three constitutional entities. 

There are six noteworthy cases. 

The first three draw a clear boundary between the State’s power to fund and 

supervise a single, uniform system and the local school board’s exclusive power to 

“operate” and “control” all schools within their districts. For example, in Jones v. 

Braxton, 379 So. 2d 115, 117–18 (Fla. 1st DCA 1979), this Court examined 

whether school boards had to obtain permission from the State to terminate an 

earlier decision to build a new school. This Court opined that under the modern 

Constitution, the State may “establish reasonable regulations for the construction 

of public schools,” which school boards must then follow if they decide to build a 

new school. Id. at 118. But what the State may not do, explained the Court, is 

invade a school board’s authority to decide whether to build a school by forcing 
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the school board to do so. Id. In other words, while the State has supervisory 

authority, it cannot establish new schools or control the school board’s decision to 

do so. 

The next seminal decision is the Supreme Court’s decision in Bush v. 

Holmes, 919 So. 2d 392, 397 (Fla. 2006), which found that the State cannot fund a 

plural, nonuniform system of education. In that case, a statute allowed students to 

attend private schools through a publicly funded voucher if their assigned public 

school had been failing for two consecutive years under State’s accountability 

system. Id. at 400–01. These vouchers were funded from the tax dollars that a 

school district would have received for the students had they attended their 

assigned school. Id. at 401–02. Students could also remain at the private school of 

their choice through graduation even if their assigned public school had improved 

under the accountability system. Id. at 401.  

The trial court declared this statute facially unconstitutional under article IX, 

section 1 of the Florida Constitution. Id. at 399. This Court reversed after 

concluding that nothing in the Constitution clearly prohibited the Legislature from 

allowing the use of public funds for private-school education. Id.  

Eventually, the case made its way before the Supreme Court and, after 

surveying the history of the Constitution’s education article, the Court found the 

voucher statute facially unconstitutional for two reasons. Id. at 398, 402–05. First, 
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the statute violated article I, section (1)(a) by devoting public funds to educate 

children through a means other than the existing public-school system. Id. at 406–

09. This provision, the Court explained, obligates the State to provide for 

children’s education, but also restricts how the State meets that obligation by 

requiring the State to provide for a uniform “system of free public schools.” Id. 

The Court thus concluded that the public funds must be “used to support the public 

school system, not support a duplicative, competitive system.” Id. at 411. 

Second, the Court found that the voucher statute contained no standards for 

ensuring that the private-school alternative met the Constitution’s uniformity 

requirement. Id. at 409. Although the Court acknowledged that students receiving 

the voucher must still pass all statewide assessments, the Court found that neither 

the State nor the school boards had control over these private schools. Id. Nor did 

the private schools have to comply with the same rigorous education standards as 

public schools, such as employing teachers meeting the State’s certification and 

educational requirements. Id.  

Finally, the Court rejected the argument that the voucher statute would affect 

only a limited number of students. Id. at 398. Whether the violation is big or small, 

the Court reasoned that it is still a violation that invalidates the statute. Id. Further, 

while the vouchers may not have been widely used yet, the Court found that its 

potential scale was unlimited and every voucher further reduced the public-school 
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system’s funding, which “by its nature undermines the system of ‘high quality’ 

free public schools . . . .” Id. at 409.  

The third example of when the State unconstitutionally infringed on the 

school board’s home-rule authority is this Court’s decision in Duval County School 

Board v. State, Board of Education, 998 So. 2d 641, 642 (Fla. 1st DCA 2008), 

which addressed the State’s ability to remove a school board’s power to authorize 

new charter schools. In that case, the Legislature created an independent, state-

level entity with near exclusive authority to approve new charter schools. Id. A 

school district only retained approval rights if allowed by the State Board, which 

had only allowed three school districts to retain their rights. Id. 

This Court found the statutory reallocation of power facially 

unconstitutional. Id. at 643. The Court reasoned that vesting in an unelected State 

entity the power to sponsor new charter schools directly contravened article IX, 

section 4(b) of the Florida Constitution, which specifically reserved “all the powers 

of operation, control and supervision of free public education” to locally elected 

school boards. Id. The Court also rejected the State Board’s argument that the law 

removed only a small percentage of schools from school boards’ control by relying 

on the Supreme Court’s reasoning in Bush that even minor encroachments are still 

constitutional violations. Id. at 643–44. Finally, the State Board’s ability to allow 

some school boards to retain their “control” was not, according to this Court, a 
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salvation because that authority could be removed, which “relegate[ed] local 

boards to essentially ministerial functions.” Id. at 644. 

So, consistent with the Constitution’s language and history, the Supreme 

Court and this Court have maintained a clear boundary between the State’s and the 

local school board’s power. For example, this Court’s Jones and Duval decisions 

recognized that only school boards can “control” the creation of new schools—

even charter schools—and that the State can neither do so itself nor compel school 

boards to do so. While Bush and Jones uphold the constitutional limits on the 

State’s power by restricting it to funding and supervising a single, uniform system 

of education.  

But three later district court decisions have eroded this clear line and 

emboldened the State. The first is the Fifth District’s decision in School Board of 

Volusia County v. Academies of Excellence, Inc., 974 So. 2d 1186, 1191 (Fla. 5th 

DCA 2008), review dismissed, 981 So. 2d 1200 (Fla. 2008). That case considered 

whether the State Board’s order reversing a school board’s denial of a charter 

application on administrative review under section 1002.33(6)(c), Florida Statutes 

(2005), violated a school board’s constitutional authority. Id. The school board 

argued that by reversing its decision to deny the opening of a charter school, the 

State Board infringed on the school board’s control over whether to open a new 

school. Id. 
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The Fifth District ruled that the review statute was within the State Board’s 

supervisory powers under article IV, section 2. Id. at 1192–93. The court drew a 

distinction between the State Board opening a charter school, which section 

1002.33(6)(c) did not allow, versus the State Board approving or denying a charter 

application after an appellate-review process. Id. at 1993. The latter, explained the 

court, did not open the school, but merely began the process of opening the charter 

school. Id. The Court found no violation of the school board’s home-rule authority 

because it still retained “control” over the charter contract’s terms and over 

whether it was later revoked or renewed. Id. 

The Second District rejected a similar constitutional challenge in School 

Board of Hillsborough County v. Tampa School Development Corp., 113 So. 3d 

919, 920 (Fla. 2d DCA 2013). That case concerned a school board denying an 

application to consolidate two existing charter schools. Id. at 920–21. For certain 

disputes involving charter schools, a statute at the time allowed for mediation and, 

if that failed, Chapter-120 review. Id. at 921–22. The school board argued that this 

review process impinged on its constitutional authority to control and operate 

charter schools. Id. at 920. 

The Second District disagreed. Id. at 923–24. It reasoned that whether ran as 

two charter schools or one, the school board retained the right to operate, control, 

and supervise the charter school’s educational services. Id. Citing by inference the 
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Fifth District’s Academies decision, the Second District seemed to indicate that the 

result would have been different had the statute interfered with the school board’s 

ability to deny or terminate a charter. Id. (“It bears repeating that the 

[administrative] decision did not interfere with the School Board’s ability to deny a 

charter application or terminate a charter contract.”). This dicta implies a inter-

district disagreement with Academies and the next case. 

In the final case, the Fourth District considered the same question as 

Academies and reached the same result (without discussing the Second District’s 

implicit disagreement). Sch. Bd. of Palm Beach Cnty. v. Fla. Charter Educ. 

Found., Inc., 213 So. 3d 356, 358 (Fla. 4th DCA 2017), review denied, No. SC17-

958, 2017 WL 4129202 (Fla. Sept. 19, 2017). The Fourth District held that the 

State Board was not creating a charter school contrary to a school board’s home-

rule authority when it reversed a charter-application denial under section 

1002.33(6)(c)’s administrative appeal process. Id. at 359–60. The Fourth District 

also distinguished this Court’s Duval decision by reasoning that the administrative-

review statute was not giving a new state-level entity power to bypass local school 

boards by independently granting charter schools. Id. at 361. Rather, the statute 

merely subjected a school board’s home-rule authority to the State Board’s 

supervisory authority, which could infringe, according to the Fourth District, on 

local authority at times. Id. at 360. 
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These latter three decisions rest on an overly expansive view of the State’s 

supervisory power that blurs the clear boundary staked out in the Supreme Court’s 

and this Court’s precedents. But even accepting their expansive view, at some 

threshold point “supervision” is no longer mere passive oversight, but rather active 

“operation” and “control.” At some point, school boards are no longer exercising 

discretionary “control” over whether to create a new school, but rather are 

performing the ministerial function of creating schools that the State in its 

discretion wants opened. At some point, there is effectively a plural, nonuniform 

system of schools: one directly controlled by school boards under a uniform 

standard and another controlled by the State through the school boards under a 

completely different standard. And at some point, the State’s article IX, sections 1 

and 2 powers render the school board’s article IX, section 4(b) powers superfluous, 

thereby plunging Florida back to the pre-1968 centralized beaucracy that voters 

specifically rejected. The State’s “schools of hope” in section 1002.333 crosses 

that threshold. 

IV. Given the education article’s express language, its history, and 

interpretations from the Supreme Court and this Court, section 

1002.333 is facially unconstitutional. 

Emboldened by the expansive view of the State’s supervisory powers in the 

Fifth District’s Academies and the Fourth District’s Florida Charter decisions and 

dissatisfied with local school boards’ efforts to turn around persistently low-
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performing schools, the Legislature enacted section 1002.333, Florida Statutes 

(2017), which authorizes a new type of charter school called “schools of hope.” On 

its face, this statute is unconstitutional in two respects: First, it completely removes 

local school-board authority to operate, control, and supervise these “schools of 

hope” and gives that authority back to the State Board in direct violation of article 

IX, section 4(b), its history, and this Court’s Jones and Duval decisions. Second, it 

creates and diverts public funds to an alternative system of schools that competes 

with the existing public-school system and that is not subject to its same standards, 

which directly violates article IX, section 1 and the Supreme Court’s Bush 

decision. Both grounds are addressed below and require invalidating the statute. 

A. Whether forcing school boards to establish “schools of hope” or 

allowing the State Board to do it directly, section 1002.333 

impinges on the school board’s home-rule powers. 

By its plain language, section 1002.333 recognizes two methods to establish 

schools of hope. Both unconstitutionally remove local school board’s authority to 

operate, control, and supervise these types of schools. 

In fact, the first method completely removes local school boards altogether. 

Buried towards the end of the statute is section 11(d), which authorizes the State 

Board to open schools of hope without a local school board’s involvement by 

stating: 
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Pursuant to Art. IX of the State Constitution, which prescribes the 

duty of the State Board of Education to supervise the public school 

system, the State Board of Education shall: 

. . . 

(d) Provide students in persistently low-performing schools with a 

public school that meets accountability standards. The State Board of 

Education may enter into a performance-based agreement with a 

hope operator when a school district has not improved the school 

after 3 years of the interventions and support provided under s. 

1008.33 or has not complied with the requirements of subsection (4). 

Upon the State Board of Education entering into a performance-based 

agreement with a hope operator, the school district shall transfer to the 

school of hope the proportionate share of state funds allocated from 

the Florida Education Finance Program. 

§ 1002.333(11)(d), Fla. Stat. (emphasis supplied). By its plain language, this 

section empowers the State Board to do exactly what this Court has twice said it 

cannot do: create new schools. Jones, 379 So. 2d at 118; Duval, 998 So. 2d at 644. 

Even under the Fourth and Fifth District’s expansive view of the State’s 

supervisory powers, it was a school board’s ability to control and then administer 

the charter contract’s terms that avoided constitutional infirmity. Florida Charter, 

213 So. 3d at 360–61; Academies, 974 So. 2d at 1193. Yet, subsection 11(d) cuts 

the school board completely out of the picture and allows the State to enter 

performance contracts directly with hope operators. 

Apparently recognizing—at least implicitly—that section 11(d) on its face 

unconstitutionally removes school boards from the equation, the State Board 

attempted to save the statute by passing Florida Administrative Rule 6A-



33 

1.0997271. That rule states that the State Board will not contract directly with a 

hope operator under section 11(d) unless it receives a recommendation from a 

magistrate in a specially created dispute-resolution proceeding that is convened 

only if the school board does not complete the second method for establishing a 

school of hope. See Fla. Admin. R. 6A-1.0997271(4)(c), (5), & (6).  

But this rule does not cure section 1002.333(11)(d)’s constitutional infirmity 

for two reasons. First, the executive branch’s implementation rules cannot fix the 

Legislature’s facially unconstitutional statute. Besides violating the separation-of-

powers doctrine, a rule cannot save a facially unconstitutional statute because the 

rule can always be removed or changed and still permissibly operate within the 

bounds of the unconstitutional statute. Cf. Duval, 998 So. 2d at 644 (finding the 

fact that the Department of Education could allow school boards to retain authority 

over sponsoring charter schools was “no salvation as the statute also provides the 

vehicle to remove that authority . . . .”). Second, the rule fails to cure the 

constitutional problem because it depends on the second method of establishing a 

school of hope, which is equally unconstitutional. 

In this second method, a hope operator need only give the local school 

district a “notice of intent” to open a school of hope within five miles of a 

persistently low-performing school within the district. § 1002.333(1)(c)(1) & (4), 
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Fla. Stat. Thereafter, the school board must enter into a performance-based 

agreement with the hope operator to open the school of hope: 

Notwithstanding the requirements of s. 1002.33, a school district shall 

enter into a performance-based agreement with a hope operator to 

open schools to serve students from persistently low-performing 

schools. 

§ 1002.333(4)(b), Fla. Stat. (emphasis supplied). 

By its plain use of the mandatory “shall,” the statute removes all of the 

school board’s discretionary control in the matter. School boards cannot even 

control the content of these “notices of intent” or the terms of these “performance-

based contracts” because the statute prescribes these matters and requires the State 

Board to create standard forms, which are intended to “eliminate regulatory and 

bureaucratic barriers . . . .” § 1002.333(4)(a), (5), (11)(b), Fla. Stat.; Fla. Admin. R. 

6A-1.0998271(3). And if the school board does not do the State’s bidding and open 

a “school of hope” within 60 days of the notice of intent, then the State penalizes it 

by withholding certain administrative funds—which notably harms all the district’s 

schools. § 1002.333(8), Fla. Stat. So, even this second method removes the school 

board’s constitutional authority to “control” and “operate” all schools within its 

district by relegating school boards to the ministerial function of merely checking 

the boxes on the State’s forms. Duval, 998 So. 2d at 644 (finding it 

unconstitutional to “relegate[e] local boards to essentially ministerial functions”). 
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Relying on the Fourth and Fifth District’s expansive constitutional reading, 

the State argued below that its supervisory authority is broad enough to include 

forcing a school district to contract with a charter school, even over the local 

board’s objection. (R. 3051–53 (citing Florida Charter, 213 So. 3d at 360; 

Academies, 974 So. 2d at 1191)).  

Yet, those decisions are contrary to article IV, sections 2 and 4(b)’s plain 

reading, their history, and this Court’s interpretive ruling in Jones and Duval. 

Floridians specifically voted in 1968 to change 120 years of the status quo by 

giving away the State’s authority to “control” and “operate” public schools to 

locally elected school boards. See supra pp. 20–23. As this Court in Jones and 

Duval recognized, this change meant that the State could establish standards for 

opening particular kinds of schools, such as charter schools, but it could not force 

local boards to establish new schools of any kind. Jones, 379 So. 2d at 118; Duval, 

998 So. 2d at 644.  

So, at best, the Fourth and Fifth District’s should have held that the State’s 

supervisory power on administrative review was limited to a very deferential 

review akin to the deference courts give to counties and municipalities when they 

exercise their home-rule authority in the land-use context, which supervisory 

power does not include reversing and remanding for a particular result. Broward 

Cnty. v. G.B.V. Intern., Ltd., 787 So. 2d 838, 843–44 (Fla. 2001). Otherwise, the 
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State Board is no longer merely “supervising,” but rather “controlling” the creation 

of new schools through micromanagement. 

But even if the Fourth and Fifth District’s reading is correct, there is still a 

material difference between directly compelling a school’s opening as in section 

1002.333 and reversing a decision to deny a charter school’s opening on 

administrative appeal. For starters, even the Fourth District recognized that the 

charter-school statute at least gave school boards the initial decision to accept or 

deny an application. Florida Charter, 213 So. 3d at 361 (citing § 1002.33(6)(b), 

(8), Fla. Stat.). And even after reversing an application denial, the Fourth and Fifth 

District recognized that school boards retained control over the charter contract’s 

terms (at least under the charter-statute’s earlier version, see supra p. 1, n.1). Id.  

So, the State’s supervision in the Fourth and Fifth District cases was, at best, 

one of passive, second-hand review of the school board’s discretionary decision. 

This is materially different from section 1002.333, which removes all of the school 

board’s discretion, compels them to enter into agreements with hope operators 

using State-created agreements, financially penalizes them if they fail to do so, and 

expressly authorizes hope operators to bypass school boards entirely by contracting 

directly with the State. This is the very definition of relegating school boards to a 

purely ministerial function, which this Court found unconstitutional. Compare 

Duval, 998 So. 2d at 644 (finding it unconstitutional to “relegate[e] local boards to 
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essentially ministerial functions”), with Town of Manalapan v. Rechler, 674 So. 2d 

789, 790 (Fla. 4th DCA 1996) (“A duty or act is defined as ministerial when there 

is no room for the exercise of discretion, and the performance being required is 

directed by law.”). 

Alternatively, the State and the trial court attempt to avoid this Court’s 

express findings in Duval that the State cannot create new schools by attempting to 

distinguish it.
4
 (R. 3052–53, 4656–57). They argue that Duval stands for the 

“narrow proposition that the State cannot” divest “all the powers of operation, 

control, and supervision of free public schools . . . .” (3053 & n. 19, 4656–57). In 

other words, according to the State and the trial court, as long as school boards are 

left some power, then there is no constitutional violation under Duval for the State 

to create charter schools. (See id.) 

This is simply not what Duval says. The State is plucking partial quotes out 

of context to twist Duval’s interpretation of article IX, section 4(b). In fact, the 

Supreme Court recently rejected the State’s similar argument in Detzner v. League 

of Women Voters of Florida, No. SC18-1368, 2018 WL 5075253, at *5 (Fla. Oct. 

15, 2018). 

                                                 
4
  The State notably ignored this Court’s Jones decision, which effectively 

holds the same as Duval in finding that the State can neither create nor force school 

boards to create new schools. Jones, 379 So. 2d at 118. 
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In that case, the trial court had removed a proposed amendment to article IX, 

section 4(b) because it failed to adequately inform voters that its chief purpose was 

to alter the school board’s exclusive authority to create new schools. Id. at *2. The 

State argued that “the revision would not change the status quo” because the “local 

school boards have no constitutional authority to establish or authorize public 

schools . . . .” Id. at *5. The Supreme Court ultimately rejected that argument 

because this Court’s Duval decision “belie[d] [the State’s] argument that the 

Legislature currently has that authority . . . .” Id. at *6. In affirming the trial court, 

the Supreme Court unequivocally held that “[t]he decision in Duval County 

demonstrates that, as currently interpreted, the Florida Constitution provides that 

only district school boards may authorize charter schools.” Id. (citing Duval, 998 

So. 2d at 642). 

So, based on this Court’s Jones and Duval decisions—which the Supreme 

Court has unequivocally recognized as the current state of Florida law—article IX, 

section 4(b) prohibits the State from creating new schools. Since section 1002.333 

conflicts with that constitutional prohibition by authorizing the State Board to 

create new charter schools called schools of hope—both directly in section 

1002.333(11)(d) and indirectly in section 1002.333(4)(b) through the ministerial 

expedient of local boards—this Court should invalidate the statute as facially 

unconstitutional. 
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B. Section 1002.333 also violates the Constitution’s uniformity 

requirement by creating and funding a plural, nonuniform system 

of “schools of hope” to compete with the existing public-school 

system ran by school boards. 

Section 1002.333 is also facially unconstitutional because it violates article 

IX, section 1(a)’s uniformity requirement. Recall, that every Florida constitution 

since 1868 has required the Legislature to provide for a single system of public 

schools that is uniform. See supra pp. 15–17. Section 1002.333 diverts public 

funds away from this existing, uniform system of public schools that local school 

boards run to a competing, independent system of “schools of hope” that 

independent third parties run under State contracts.  

The controlling case is Bush v. Holmes, 919 So. 2d 392, 398 (Fla. 2006), 

which, as noted above, found that the State could not fund a plural, nonuniform 

systems of education by giving students in persistently low-performing schools a 

voucher to attend private school. Id. at 400–01. The Court was concerned that 

these private schools lacked local control and oversight. Id. at 409. It was 

concerned that private school teachers were not certified by the State. Id. at 410. It 

was concerned that private schools need not teach the same curriculum and 

standards. Id. at 410. It was concerned that the voucher-system diverted funds 

earmarked for the existing public-school system to a competing system of 

alternative private schools. Id. at 408–09. And it was concerned that students could 

remain in these nonuniform private schools until graduation even if their assigned 
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school improved. Id. at 401. These concerns drove the Court’s holding that the 

voucher statute violated article IX, section 1(a) by “fostering plural, nonuniform 

systems of education . . . .” Id. at 398.  

These same concerns plague section 1002.333. For example, as noted above, 

unelected nonprofit organizations control and operate “schools of hope,” over 

which local school boards have little to no supervision—much less control and 

operation. Compare § 1002.333(2), Fla. Stat., with supra pp. 31–39. In fact, the 

statute specifically exempts hope operators from “all school board policies.” 

§ 1002.333(6)(f), Fla. Stat.  

“Schools of hope” are also exempt from hiring educators who are certified 

under the State’s rigorous standards in section 1012.56, Florida Statutes (2017). 

§ 1002.333(6)(d), Fla. Stat. In other words, as long as schools-of-hope educators 

have not committed the crimes outlined in section 1012.315, Florida Statutes 

(2017), then hope operators can hire virtually anyone to teach their students. 

Other than eight limited exceptions, section 1002.333(6)(f) exempts hope 

operators from the entire Education Code, chapters 1000–1013, Florida Statutes. 

Although included in these exceptions are the “student assessment programs” in 

section 1008.22, Florida Statutes (2017), and “student progression and graduation” 

under section 1008.25, Florida Statutes (2017), hope operators appear to be exempt 
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from teaching the same curriculum as public schools as long as its students can still 

pass the State’s standardized test. § 1002.333(6)(f)(1) & (2), Fla. Stat. 

The statute also exempts “schools of hope” from the maximum class-size 

requirements in section 1003.03, Florida Statutes (2017), by allowing hope 

operators to use the average of each grade level. § 1002.333(6)(e), Florida Statutes 

(2017). Yet, this “average” class-size standard directly conflicts with article IX, 

section 1(a), which establishes the “maximum number of students” for class sizes 

at each grade level in public schools. 

As in Bush, these privately ran “schools of hope” are directly funded by tax 

dollars earmarked for the free public schools that local boards control. For 

example, school districts must distribute a proportional share of the tax dollars that 

the districts raise to schools of hope. § 1002.333(9) & 1002.33(17), Fla. Stat.  

“Schools of hope” are also eligible for special funds that the Legislature set aside 

just for them. § 1002.333(9)(d) & (10), Fla. Stat.; see also House of Rep. Final Bill 

Analysis, H.B. 7069 at § II(D) (Oct. 11, 2017) (C.A. 274) (setting aside $140 

million to implement schools-of-hope provisions). Worse yet, section 

1002.333(6)(a) allows “schools of hope” to directly compete with local school 

districts for federal funding. § 1002.333(6)(a), Fla. Stat. 

Finally, as in Bush, there is no real end to these competing schools. As long 

as the hope operator does not violate the State’s standard performance-based 
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agreement, then school boards—or the State Board, as the case may be—must 

renew those agreements and must even allow the hope operator to open additional 

schools. § 1002.333(5)(g)–(i), Fla. Stat. In other words, even if the persistently 

low-performing school improves—which is the evil the statute is purportedly 

designed to ameliorate—the hope operator may continue to compete against the 

school board’s public school for students and funding. Id. 

Thus, section 1002.333 is strikingly similar to the voucher statute that the 

Supreme Court struck down as a violation of section IX, section 1(a) of the Florida 

Constitution. Cf. Bush, 919 So. 2d at 409–11. In fact, the only real difference is 

instead of outright funding private schools, the State is creating and funding a 

competing system of privately ran schools that it has fictionally labeled a “public 

school,” even though that system is exempt from the uniform standards that locally 

controlled and operated public schools follow. So, since the Supreme Court has 

long recognized that “[t]he Legislature cannot do indirectly what it cannot do 

directly,” this Court should find section 1002.333 facially unconstitutional. 

Gooding v. Brown, 22 Fla. 437, 441 (1886). 

The trial court and the State disagreed. The trial court made the conclusory 

finding that “[p]ublic schools of hope are not ‘an alternative system of private 

schools’ within the narrow holding in Bush . . . .” (R. 4657). This is similar to the 

State’s initial conclusory argument that “[u]nlike the ‘private alternative’ struck 
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down in [Bush], schools of hope are public charter schools by definition.” 

(R. 3054). But a rose by any other name is still a rose. And a school that is ran by 

third-party nonprofit, that is independent from local control and oversight, and that 

need not comply with all of the same Education Code standards as public schools 

is really still just a “private alternative” to the district’s public schools. 

Alternatively, the trial court ruled that the uniformity challenge was “barred” 

by relying on the following quote from this Court’s recent decision in Citizens for 

Strong Schools, Inc. v. Florida State Board of Education, 232 So. 3d 1163, 1174 

(Fla. 1st DCA 2017), review granted, No. SC18-67, 2018 WL 2069405 (Fla. Apr. 

30, 2018): “ ‘It is difficult to perceive how a modestly sized program designed to 

provide . . . children with more educational opportunities to ensure access to a high 

quality education could possibly violate the text or spirit of a constitutional 

requirement of a uniform system of free public schools.’ ” (R. 4657). 

Yet, Citizens concerned a specialized scholarship program designed for 

students with disabilities. Citizens, 232 So. 3d at 1166. In fact, this important 

distinction is what was omitted from the trial court’s quote above, which, without 

the ellipses, reads in relevant part: “a modestly sized program designed to provide 

parents of disabled children with more educational opportunities . . . .” Id. at 1174 

(emphasis supplied). By its very nature, that program for disabled children was 

limited in scope and only applied to about 30,000 students. Id. at 1166, 1174–75. 
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Even the Supreme Court recognized that these types of specialized educational 

programs that cannot realistically apply to all students may not violate the 

Constitution. Bush, 919 So. 2d at 412–13 (refusing to speculate about specialized 

programs). 

In contrast, section 1002.333—just like Bush’s voucher statute—could 

potentially apply to any student in the district attending a persistently low-

performing school. And as more hope operators open more schools of hope within 

five miles of existing low-performing schools and compete with those schools for 

local, state, and federal funds, then section 1002.333’s program will continue to 

drain funds away from the district, which could systematically cause even 

currently performing schools to fail. Thus, as the Supreme Court found with the 

previous voucher statute, section 1002.333 has a potentially limitless scope. Bush, 

919 So. 2d at 409–10.  

Not to mention, the Supreme Court in Bush specifically ruled that an 

educational statute’s constitutionality does not turn on “the number of students it 

affects.” Id. at 398. Whether the constitutional violation is small or large, the Court 

said that “[b]oth are equally invalid.” Id. This Court echoed this holding in 

rejecting similar arguments in Duval, 998 So. 2d at 643–44. So, insofar as this 

Court’s recent decision in Citizens is not distinguishable, then the Court should 

reconsider it because it expressly contradicts Bush’s precedent that the scope of an 
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educational program does not dictate whether it violates article IX, section 1(a) of 

the Florida Constitution.  

Finally, the State argued below that even if the statute affords “flexibility” to 

hope operators by relaxing “certain technical requirements like teacher certification 

. . . .,” the Constitution’s uniformity requirement was not violated because schools 

of hope must still comply with the eight laws enumerated in section 

1002.333(6)(f), Florida Statutes, such as the student-assessment program. 

(R. 3054). The voucher program in Bush required private schools to comply with 

many of the same state laws as section 1002.333(6)(f), such as requiring 

compliance with the student-assessment program. Bush, 919 So. 2d at 400–01 

(quoting § 1002.38(4)(a)–(k) & 5, Fla. Stat. (2005)). Yet, Bush still invalidated the 

voucher program due to lack of uniformity with, as the State puts it, “certain 

technical requirements like teacher certification . . . .” (R. 3054); Bush, 919 So. 2d 

at 409–10.
5
 After all, simply because two educational systems may share eight 

                                                 
5
  If the State believes that more “flexibility” from “technical requirements like 

teacher certification” and additional special funding is all hope operators need to 

educate students in persistently low-performing schools, then one cannot help but 

to wonder why the State doesn’t just relax those “technical requirements” and 

increase the funding to the persistently low-performing schools that are already 

part of the existing public-school system instead of creating a new system of 

“schools of hope” within five miles of existing public schools. 
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standards out of the many uniformity standards in the Education Code does not 

mean that the two systems are “uniform.” 

Therefore, consistent with the Supreme Court’s decision in Bush, this Court 

should find that section 1002.333(6)(f) is facially unconstitutional under article IX, 

section 1(a)’s uniformity requirement.  

CONCLUSION 

Section 1002.333 is unconstitutional for two reasons: First, it strips local 

school boards of their authority to “operate, control and supervise all free public 

schools within the school district . . . .” in violation of article IX, section 4(a)’s 

plain language. Second, it creates a plural, nonuniform system of education in 

violation of article IX, section 1(a)’s uniformity requirement. Accordingly, this 

Court should reverse the trial court’s judgment and declare section 1002.333 

invalid. 
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